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WASHINGTON. D.C.

DATE: Septenber 23, 1992
CASE NOS. 81-CETA-224 and
81- CETA- 311
IN THE MATTER OF
EARNESTI NE GORDON,
COVPLAI NANT,
Vv .

KANE COUNTY CETA, |LLINOS,
RESPONDENT.

BEFORE: THE SECRETARY OF LABCR

FI NAL DECI SI ON AND ORDER

This case arises under the Conprehensive Enployment and
Training Act (CETA), 29 U S.C. §§ 801-999 (Supp. V 1981), ¥ and
its inplenmenting regulations, 20 CF.R Parts 675-680 (1990).
The grantee, Kane County CETA, Illinois, filed exceptions to the
Decision and Order (D. and 0.) of the Adm nistrative Law Judge
(ALJ) finding that the Conplainant, Earnestine Gordon, had been
inproperly term nated from her enployment with the County and
awar di ng her back pay of $7,687.50. The case was accepted for

review ¥ in accordance with 20 c.F.R. § 676.91(f).

¥ CETA was repeal ed effective Cctober 12, 1982. The repl acenent
statute, the Job Training Partnership Act, 29 U S.C §§ 1501-1791

(1988), provi des that pending proceedi ngs under CETA are not
affected. 29 U S.C § 1591(e).

¥ The Secretary's review of the case was stayed pending judicial

review of another issue in the case, the applicability of the

"120-day" provision in section 106(b) of the Act, 29 U S.C
(continued...)
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BACKGROUND

Conpl ai nant was hired on Septenber 6, 1978, as an Educati on
and Training Assistant in the grantee's Aurora field office.
Transcript (T.) at 283; D. and 0. at 2. Her duties included
preparation of grant nodifications and applications for Field
O fice Education and Training Progranms in conjunction with the
Field Ofice Drector. ALJ Exhibit 1, para. 2. In this
position, Conplainant was supervised by Cynthia Mller, a Field
Ofice Director. T. at 284.

In March 1979, Conpl ai nant was assigned a grant package,
al though she did not receive the actual materials until June 6,
1979. T. at 203, 292; D. and 0. at 3. The due date for this
assi gnment was June 20, 1979, but Conplainant testified she
t hought the grant package was due July 2, 1979. Respondent's
Exhibits 1, 2, 5 T at 87, 151, 302.

On May 16, 1979, Conpl ainant requested | eave w thout pay for
the week June 18-23, 1979, and Ms. MIler approved it "contingent
on the date for the grant submittal."® Admnistrative File (A F.)
Tabs B, I. Conplainant withdrew her |eave request on My 31
1979. T. at 288.

¥(. ..continued)

§ 816(b). This issue was raised by the County in its post-
hearing brief before the ALJ alleging that the G ant ficer

| acked jurisdiction to enter a final determnation in the
discrimnation conplaint, No. 81-CETA-224. The Suprene Court's
decision in Brock V. Pierce county, 476 U S. 253 (1986) resol ved
this issue, holding that the Secretary does not |ose jurisdiction
by virtue of the Gant Oficer's failing to issue a final

determi nation within 120 days of the date the conplaint is filed.
Accordingly, the stay is lifted.
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On June 15, 1979, Conplainant, who was approximately six
mont hs pregnant, saw her doctor because of related conplications.
Her doctor reconmended that she discontinue normal activity and
assune noderation and bed rest nost of the time. T. at 10. The
ALJ found that Conplainant informed Ms. MIler that she woul d not
be reporting for work the follow ng week. D. and 0. at 3.

Ms. MIler testified it was her understanding that Conplainant
woul d conplete the grant before she took tine off, T. at 168,
wher eas Conpl ai nant testified that Ms. MIller told her to stop
working on the grant. T. at 302. The ALJ found that Ms. MIler
attenpted to reach Conpl ainant on June 18 and 19 but was unable
to do so. D and 0. at 3. She thereafter left a nessage at
Conpl ainant's husband's office. On June 20, Conplai nant

tel ephoned Ms. MIler and informed her that the grant naterials
were on Conpl ai nant's desk. 1d.

Ms. MIler was unable to reach Conpl ai nant on June 18 and 19
because Conpl ai nant had acconpani ed her husband on a business
trip to California that week. T. at 304. Wile there is a
conflict in the testinony as to what Conpl ai nant said regarding
her whereabouts during the June 20 tel ephone conversation,
Conpl ai nant never told Ms. MIler that she was in California
She testified that she did not suggest that she was at hone.

T. at 305.

On June 20, Ms. MlIler wote a letter to Conplai nant

requesting her resignation effective June 25, 1979. A F. Tab I.

Upon her return to work on June 25, Conplainant responded in
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witing that she did not plan to resign, AF. Tab I, and
presented a certificate from her doctor stating that she was
totally incapacitated fromJune 18-23, 1979. A F. Tab |I. By
letter dated June 25, 1979, Ms. MIler advised Conplainant that
her enpl oynent was term nated, effective the sanme day, for
refusal to obey reasonable instruction in regard to those duties
within the franework of the enployee's job or other acts of
I nsubordi nation and deceptive acts being conmtted. A F. Tab B.

Conpl ai nant appealed the termnation to the grantee's
personnel department which upheld that action. Both the County
Appeal s Board and the Executive Conmittee reached the sane
conclusion. D. and 0. at 5; AF. Tab B

On February 22, 1980, Conplainant filed a conplaint with the
Departnent of Labor contesting the nerits of the term nation.
AF. Tab B. In a final determnation issued April 3, 1981, the
Gant Oficer concluded that the grantee violated its own
procedures and 20 CF. R § 676.43 in term nating Complainant's
empl oynent. He therefore ordered her reinstatenment and awarded
back pay. A F. Tab G

The conplaint also included an allegation that Conpl ai nant
was di scrim nated agai nst because she "was a pregnant Bl ack
Anerican female." This allegation was investigated by the
Department of Labor's Ofice of Cvil Rights which, on June 15,
1981, issued a final determ nation concluding that there was no

evidence of discrimnation. A F. No. 2, Tab 61
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The grantee requested a hearing on the Gant Officer's
determ nati on and Conpl ai nant asked for a hearing on the
determnation of the Ofice of Cvil Rghts. The cases were
consol i dated for purposes of the ALJ hearing. D. and 0. at 6.

The ALJ concluded that the facts in the case did not support
the grantee's termnating Conplainant's enployment "for all eged
refusal to obey reasonable justifications [sic] in regard to
those duties within the franework of the enployee's job."
D. and 0. at 8. Wiile the ALJ found that Conplainant failed to
denonstrate responsibility toward the grant proposal, he reasoned
that her behavior nerited a warning, but should not be cause for
i nmedi ate discharge. As to the discrimnatory firing charge, the
ALJ found that Conplainant failed to present a prima facie case
in that the notivation for the discharge was Conpl ainant's
deceit. The ALJ ordered reinstatenent of Conplainant to the sane
or conparable position and expunging of all references to the
termnation in her personnel file. 1d. at 9. Finding that
Conpl ai nant's deceit with regard to her enployer should be taken
into account, the ALJ reduced the Gant Officer's back pay award
by one-half. 1d. at 11.

DI SCUSSI ON

A Discrimnatory Discharge

Conpl ai nant chal | enges the finding of no discrimnation on
the ground that the Departnent of Labor's investigation was not

sufficient to allow a valid determnation to be made on that
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issue. ¥ Conplainant's Brief (Corn. Br.) at 4-5. The
regul ati ons provide that conplaints alleging discrimnation on
the basis of race or sex shall be investigated in accordance with
the procedures set forth at 29 CF. R Part 31. 20 CF.R
§ 676.86(b)(9). The applicable regulation, Section 31.7(a)
states that the Secretary will nake a pronpt investigation which
"should include, where appropriate, a review of the pertinent
practices and policies of the recipient, the circunstances under
whi ch the possible nonconpliance with this part occurred, and
other factors relevant to a determnation as to whether the
recipient has failed to conply with this part." (Enphasis
added) .

The final determnation by the Ofice of Cvil R ghts states
that "pertinent docunents were reviewed and the parties to the
conplaint were interviewed." A F. No. 2, Tab 61. Assuning
wi t hout deciding, that a conplainant might have a renedy if there
were an insufficient investigation, | conclude that this
investigation satisfies the requirenents of Section 31.7(c).
Moreover, once a case proceeds to a hearing before an ALJ, the
party requesting the hearing bears the burden of proof in
establishing entitlement to relief. 20 CF.R § 676.90(b). The

regul ations provide that, if necessary, discovery is available to

¥ Conpl ainant did not file exceptions to the ALJ's decision
within 30 days. see 20 CF.R § 676.91(f). [ nasmuch as

Conpl ai nant' s ar?unent on this iIssue supports the judgnment that
she was wongfully term nated from her enploynent, however, she
need not have filed exceptions to argue the nerits on appeal .
U.S. Deoartment of Labor v. city of Tacomm, Washi nston, Case

No. 83-CTA-288, Sec. Od., Cct. 24, 1990, slip op. at 3-4.




.
assist a party in establishing essential facts. | therefore
concl ude that Conplainant was not prejudiced as a result of any
i nsufficiencies which may have existed in the Departnent's
I nvestigation.

To make a prima facie showi ng of a discrimnatory discharge,
it is necessary to show by a preponderance of the evidence (1)
menbership in a protected class, (2) discharge, and (3) others
were retained who engaged in activities conparably serious to the
activity for which the conpl ai nant was di scharged. Donahue V.
Pi edmont Aviation, Inc., 723 F.2d 921, 922 (D.C. GCir. 1983). See
MDonald v. Santa Fe Trail Transportation Co., 427 U.S. 273, 281-
83 (1976) (violation of Title VII where two white enpl oyees

di scharged for m sappropriating cargo while black enpl oyee was
not). Conplainant in this case has failed to present any

evi dence that other enployees of Kane County who were a different
race, sex, or not pregnant were retained in their enploynent
after engaging in conduct which was insubordinate, deceitful or
ot herw se conparably serious to the conduct for which she was

di scharged. see Donahue, 723 F.2d at 922. |, therefore affirm

the ALJ's finding that Conplainant has failed to establish a
prima facie case of discrimnatory discharge. Even if she had,
Conpl ainant did not sustain her burden to show that the asserted
reasons for the discharge were pretexts for discrimnation. 1d.

B. Wonsful Term nation

The applicable CETA regulation required grantees to

establish a nethod of personnel administration in conformty wth
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the Standards for a Merit System of Personnel Adm nistration,
whi ch incorporate the Intergovernnmental Personnel Act Merit
Principles prescribed in 5 CF. R, Part 900, Subpart F. 20
CFR §676.43 (1979). The grantee's procedures for personnel
adm ni stration were stated in the Kane County Enpl oyee
Handbook. ¥ A F. Tab K

As noted previously, the grantee term nated Conplainant's
enmpl oyment for refusal to obey reasonable instruction or other
acts of insubordination and deceptive acts being conmtted.
Wil e the grantee does not contest the ALJ's finding that
termnation for refusal to obey reasonable instruction was
i nproper, see Grantee's Brief (G. Br.) at 1-2, it alleges that
the ALJ ignored deceptive acts as a basis for termnation. Id.

The grantee contends that deceptive acts are enconpassed w thin

¥ The handbook |isted the follow ng reasons as justification for
I mredi ate, on the spot, discharges:-

a) Refusal to obeﬁ reasonabl e instruction
inregard to those duties within the
framework of the enployee's job or other
acts of insubordination

b) Stealing or inproper renoval of itens belonging to
fell ow enpl oyees or to the County.

c) I ntoxication or drinking on the job
d) Possession or being under the influence of drugs.
e) Disorderly conduct or illegal activity.

f) Del i berately falsifying tine cards, records,
reports or enploynent application

g) QO her causes judged to be valid by the
Supervi sor/ Depart nent Head.
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paragraph (g) of the reasons- for discharge, "[o]ther causes
judged to be valid by the Supervisor/Departnent Head." Id. at 2.
Al t hough paragraph (g) articulates a broad standard for
term nation, regulations which define standards for enpl oyee job
security need not be drawn with the sane precision as the
crimnal code. The question is whether an ordinary person using
ordi nary common sense would be fairly on notice fromthe
regul ation that the conduct with which he is charged coul d cost
himhis job. D'Acquisto v. Washinaton, 640 F. Supp. 594, 620
(N.D. Ill. 1986) (regulation authorizing suspension of police
officer "for the good of the Departnent” not unconstitutionally

vague). See Arnett v. Kennedy, 416 U S. 134, 159 (1974)

(provision which allows discharge of federal enployee "for such
cause as will pronote the efficiency of the service" [currently
codified at 5 U S. C. § 7513(a) (1988)] neither overbroad nor
vague). The issue of whether an enployee should be discharged on
this basis invokes the discretion of the agency involved and if

such action is taken against an enployee in good faith it will be

affirmed. Msino v. United States, 589 F.2d4 1048, 1054 (CG. d.
1978).

While, as the grantee alleges, the ALJ did not consider
deceptive acts as supportive of Conplainant's discharge, he
concl uded that Conplai nant had been deceitful with regard to her
enpl oyer, D. and 0. at 11, and gave several reasons to support
that conclusion. The ALJ stated that had Conpl ai nant remnai ned

honme and fully informed her supervisor of her plans, Ms. Mller
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woul d have had an opportunity to tinmely conplete Conplainant's
portion of the grant proposal by the due date. He also stated it
was an unreasonabl e assunption that an enpl oyee of Conplainant's
qual i fications should have neglected to confirm an expected due
date of a project involving agency funding prior to taking an
extended |eave from work. The ALJ concluded that "[t]lhe i npetus
for the firing was that Ms. Gordon had placed herself in a
situation where she _avoided telling her_ supervisor the truth" and
Ms. Mller, therefore, was forced to conplete the project. D.
and 0. at 8-9 (enphasis added).

Al t hough Conpl ai nant testified that she thought the grant
proposal was due July 2, she had to have known that the due date
was a concern to her supervisor because when Conplai nant first
requested |eave for June 18-23, the week she ultimately took off
for health reasons, it was approved contingent on the date for
the grant submttal. Under these circunmstances, she shoul d have
ei ther confirned the due date, as the ALJ suggested, or made sure
she was available in case her supervisor had questions. By
telling her supervisor that her doctor recomended di sconti nuing
normal activity and maintaining bed rest nost of the tine,
Conmpl ai nant |eft the clear inpression that she would be at hone.
In remaining silent as to her proposed whereabouts for the week
of June 18-23, Conplainant was deceptive in that, as the ALJ

concl uded, she avoided telling her supervisor the truth. ¥

¥ For purposes of this appeal, | need not decide whether
Conpl ai nant, who had nedical justification for being absent from
%cont|nued...)
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From the foregoing, | conclude that the enployee handbook
provi sions on di scharge were sufficient to put Conplainant on
notice that her deceptive conduct could cost her her job,
D'Acquisto, 640 F. Supp. at 620, and that the grantee acted in
good faith in termnating her enploynent. Masino, 589 F.2d at
1054. The AL3's finding that the grantee inproperly discharged
Conpl ai nant is therefore reversed. ¢

CONCLUSI ONS AND ORDER

For the foregoing reasons, | conclude that Conplainant has
failed to establish that her discharge was notivated by race, sex
or pregnancy discrimination or that it was inproper under the
provi sions of the grantee's enployee handbook. Accordingly, her
conplaint is dismssed.

SO ORDERED.

Washington, D.C

¥(...continued) _
work the week of June 18, was entit
California instead of at home in Il

6/

led to spend that week in
[inois.
In view of the outcone of this case, | need not address the

due process and back pay issues raised by the grantee or the
attorneys fee issue raised by Conplainant.
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